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Guide to being a Trustee
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Notes about this guide

This guide is intended as an outline guide only. We strongly recommend seeking professional
advice before writing your Will or deciding on your next steps. This guide is based on English law
and practice in force at the date it was prepared. It is important to note that the laws of Northern
Ireland and Wales may differ from those of England. If you are based in Scotland, please contact
Enable Scotland on 0300 0200 101 or email: Trustee@enable.co.uk. You can also visit their

website at: www.enable.org.uk.



mailto:Trustee@enable.co.uk
http://www.enable.org.uk

Introduction by Emma Cadey,
Wills and Trusts Manager

Whether you're just beginning to explore the role of being a Trustee or have
already been appointed, this guide offers a clear and practical overview of
the key responsibilities—from understanding the terms of the Trust and
safeguarding assets, to making balanced decisions and keeping accurate
records. It’s designed to be a helpful starting point, but please remember
that every Trust is unique. If you’re ever unsure, seeking professional advice is
always the right step.

Trustees help ensure that the wishes behind a Trust are honoured and that
beneficiaries are supported with care and fairness. It’s natural to feel a little
daunted at first, but with the right guidance and support, your role can make
a huge difference to the life of the beneficiary, ensuring they are looked after
throughout their financial future.

I hope you find this guide both useful and reassuring as you begin or continue
your journey as a Trustee. If you have any questions or would like further
support, our team is here and ready to help.

Emma Cadey
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Wills and Trusts Manager, Mencap




What is a Trustee?

The general role of a Trustee is to hold
and administer Trust assets for the
benefit of the Trust beneficiaries in
accordance with the purposes set down in
the Trust deed and according to general
Trust law.

Being a Trustee requires a certain level of
involvement; it requires the exercise of
powers and the fulfilment of duties. Many
of those powers and duties will be set out
in the Trust deed itself, but other powers
and duties will apply as a matter of law -
for example, those set out in the Trustee
Acts of 1925 and 2000.

Initial responsibilities

A person usually becomes aware that they are being considered as a Trustee
because the settlor (the person setting up the Trust) or the existing Trustees
ask them if they are willing to take on the role.

If they agree:
»  For new Trusts, they sign a Trust deed.

»  For existing Trusts, they sign a deed of appointment.

«  For Will Trusts, the appointment is written into the Will and only takes
effect when the testator dies. Even then, the individual can choose to
disclaim the role if they do not want to act.

Often, executors of a Will also become the initial Trustees of any Trust created
by that Will. Because of this, executors may need to speak with the solicitor
who drafted the Will or review the Will carefully to ensure they understand
the Trust provisions—especially as Trusts can sometimes be overlooked until
much later.



Before taking up the post of Trustee, a prospective Trustee should first
establish what their role will involve in the context of the particular Trust.
This involves finding out about:

a) The terms of the Trust

A prospective Trustee should check who the beneficiaries are and what
interests they have;

A prospective Trustee should consider the extent of the Trustees’ powers
and obligations as set out in the Trust document (or, if it’s a Will Trust,
under the terms of the Will);

A prospective Trustee should ensure they understand the Trust
documents;

b) The Trust property

A prospective Trustee must find out what assets make up the Trust
fund, where they are and the state they are in (for example, cash
should be held in a separate Trustee bank account where all the
Trustees are signatories); the Trustee has an ongoing duty throughout
their Trusteeship to safequard and properly manage the Trust assets,
both physically and legally;

c) The Trust history (if any)

A prospective Trustee can require previous or existing Trustees to
produce Trust documents and papers about the administration of the
Trust; this also includes all relevant tax obligations.

It is good practice for Trustees to seek expert advice from a Trusts
solicitor, at the commencement of a Trust, about the terms of a Trust
and their powers and duties as Trustees.



General standard of care

There is a general standard of care that governs the Trustees’ exercise of
their duties and powers, and then in addition to this general standard, the
Trust document can also include additional powers and duties.

The general standard is that Trustees must carry out all their functions to a
certain minimum standard and must:

“exercise the same care as an ordinary prudent person of business
would exercise in the conduct of their own affairs”.

In essence, this means that a Trustee must act in relation to Trust affairs
as they would to their own personal affairs. If a Trustee fails to exercise
reasonable skill and care in their management of a Trust, they may be
accused of acting in breach of the Trust.

Please note: The standard of care is not the care you would take in managing
your own affairs, but the care you would take in managing the affairs of
someone for whom you are morally responsible. For example, someone might
be willing to take significant risks with their own finances, for instance, but it
would not be appropriate to take the same risks with someone else’s money.




Specific duty of care for a Trustee

There is also a more specific duty of care laid down by the Trustee
Act 2000 which applies whenever Trustees exercise their powers in
relation to:

Investment
Acquiring land for the Trust
Appointment of agents

Insurance of Trust property

Delegation of any Trustee duties or Trust affairs

This specific duty exists alongside the
general standard of care. This specific
duty requires a Trustee to exercise
such “skill and care as is reasonable
in the circumstances” having

regard to any special knowledge and
experience that the Trustee has or
holds themselves out as having.

It also requires that where a Trustee
is acting in the course of a profession
or a business, their specific duty of
care should have regard to any special
knowledge or experience that is
reasonable to expect them to have.

For example, if a Trustee is appointed
on the basis that they are an expert
in relation to a certain type of
investment, the standard of care
required of them in relation to that
investment will be higher than that
expected of an ordinary Trustee.



Investment

The Trustees should ensure that the Trust fund is properly invested. Subject to
any express investment provisions in the Trust document, the Trustees have
a general power to invest the Trust fund in the same way as if the Trust
assets were their own. This includes the Trustees acquiring land in the UK,
either purely as an investment or for a beneficiary of the Trust to occupy.

The precise investment strategy will depend on the circumstances of the Trust
and the nature of the interests of the beneficiaries of the Trust. Generally,

however, the duty requires the Trustees to act fairly in making investment
decisions which may have consequences for different classes of beneficiaries.

When exercising the power of investment, a Trustee should be aware of:

A) Standard Investment Criteria (SIC)

The Trustee Act 2000 sets out the SIC requiring a Trustee to consider the
suitability of a particular investment to the Trust and the need to diversify
and review the investments of the Trust Fund.

B) Advice

Trustees must obtain and consider proper advice about the way in which,
having regard to the SIC, the power of investment should be exercised

or the investments should be varied; this can be sought from a person
reasonably believed by the Trustees to be qualified to give such advice;

C) Delegation

Trustees are able to delegate their investment powers to professional
asset managers as agents, who must act in accordance with the same
duties that apply to the Trustees (such as SIC).
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Any delegation must be evidenced in writing, and an Investment Policy
Statement must also be agreed by the Trustees and the Agent, which should
be kept under review.

For general advice on Trustee duties, you can visit the STEP directory to find a
suitably qualified advisor: www.step.org/directory/members.

For financial advisors, you can ask your solicitor for a recommendation, or
use a search tool like www.unbiased.co.uk. Please note that some financial

advisors are also STEP-qualified, but this is not common at the moment.



http://www.step.org/directory/members
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Impartiality

Trustees must act in the best interests of the Trust and even-handedly
between beneficiaries, and must manage the Trust fund in a fair way. Before
accepting the appointment as a Trustee, a prospective Trustee should
ensure there is no conflict between them and the beneficiaries of the
Trust.

It is common for Trustees to also be Beneficiaries. Unless expressly authorised
in the Trust Deed, there should also be one Trustee who is not also a Beneficiary.

When administering the Trust, the Trustees must maintain fairness
between the beneficiaries in all classes, whatever their interests.

The Trustees of a Discretionary Trust must often exercise their discretion
over the income and capital of the Trust fund between potential
beneficiaries (for example, a number of siblings in one family). When
exercising their discretion, Trustees must avoid taking into account irrelevant
or irrational factors. The Trustees must exercise the power for the purpose for
which it was given. If the creator of the Trust (known as the “settlor”) has left
a Letter of Wishes to guide the Trustees, they should seek guidance from this.
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Distributions

The role of the Trustees is primarily to ensure that the terms of the Trust are
met. Depending on the terms of the Trust, the Trustees must consider from
time to time what distributions are appropriate and how these should be
funded, taking into account the value and the nature of the Trust fund, the
tax consequences and the interests of the various potential beneficiaries.

For example:

Life Interest Trusts require the income to be paid in full to a
named beneficiary during their lifetime; the terms of the Trust
document may also set out when and in what proportions capital
should be paid over to the remainder beneficiaries;

Discretionary Trusts give the Trustees the power to decide which
(if any) of the potential beneficiaries should benefit and in what
manner.

Trustees should note the following before making distributions:

Where the beneficiaries are children, the Trustees may wish to use
income to help support them, for example by paying school fees or for
holidays;

If the Trustees have discretion over income, they must decide whether it
should be paid out in full to the beneficiary, or whether it should be held
back and “accumulated” to the capital.

Any transfer of capital from the Trust fund to a beneficiary is carried

out by the Trustees either by exercising their powers of appointment
(which may require a Deed) or their powers of advancement (which may
not require Deed but is best practice for it to be recorded in a Deed or
Trustees resolution); Trustees are advised to seek legal advice where
such an appointment/advancement from the Trust is to be made.

O
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Trust records

It is essential that proper accounting
records of the Trust are kept. It is also
desirable for the Trustees to have a
written record of their decisions.

This includes:

« Deeds of appointment of new
Trustees and Trustee resolutions;

* Legal opinions and
correspondence between the
Trustees and their advisers;

¢ Investment advice and
correspondence between the
Trustees and their advisers;

« Documents relating to the
exercise of the Trustees’ powers
or those giving reasons for the
Trustees’ decisions;

+  Correspondence with HMRC and
all Trust tax returns.

Remuneration and profit

Trustees are entitled to reclaim any “reasonable” expenses that they incur
in carrying out their duties (such as travel or stationery); apart from this,

a Trustee is expected to act without charging. Only professional Trustees
(such as a legal professional or Trust Corporation) are allowed to charge for
their services, and most modern Trust documents include a Trustee charging
clause.

A Trustee must avoid making any money or taking any substantial benefit
personally which derives from their position as Trustee. Any profit which does
arise, even if innocently, will be classed as belonging to the Trust and the
Trustee must pay it into the Trust fund.
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Delegation

Where there is more than one Trustee, the Trustees must act unanimously
in all decisions. The Trust assets should be held in the names of all the
Trustees and they must act personally. However Trustees are permitted to
delegate certain functions. The powers to delegate are in Statutes such as the
power to delegate investment of the Trust fund to investment managers in
the Trustee Act 2000.

They are also subject to any powers to delegate contained in the terms of the
Trust document so the Trustees should check these to ensure they are able
to delegate and if in doubt, seek advice. When delegating any functions the
Trustees should always keep in mind their duty to act reasonably and in
the best interests of the beneficiaries, and also keep the arrangement with
the agent under review.

Breach of a Trustee’s duties and Trustee liability

Trustees normally exercise their powers properly, but breaches of Trust may
occur. Most modern Trust documents include an “exclusion” clause which
protects a Trustee from being liable for loss where any act or omission
made in good faith by the Trustee has occurred. Similarly, a Trust may allow
a Trustee to claim an indemnity from the Trust fund if the Trustee is found
liable for a breach of Trust. However the present law is that liability for acting
dishonestly or not in good faith for the benefit of the beneficiaries cannot be
excluded by a clause in the Trust document.

Where there is disagreement between Trustees, one Trustee can be asked
to retire (i.e. step down) and either allow the continuing Trustees to act,
or they can all agree for a new Trustee to be appointed in the retiring
Trustee’s place. Where no agreement can be reached, a Trustee must apply
to the Court for a co-Trustee to be removed. Unless excluded by the Trust
document, in some circumstances there is also power of the beneficiaries to
seek removal of a Trustee.
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It’s important to remember...

A person should not agree to act as Trustee unless they have carefully
considered the nature of the role; Trustee duties can be demanding, and they
must be exercised with care at all times. If there is any doubt about the scope
of the role of the Trustee or the responsibilities which attach to the role, legal
advice from a Trusts legal professional should be sought as soon as possible.
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Mencap’s Wills and O (
Trusts resources

Mencap’s Wills and Trusts service offer free resources to families and carers
who are planning for the financial future for a loved one with a learning
disability.
We provide:

«  Free Wills and Trusts guides

«  Free online Planning for the Future webinars

« Alist of STEP qualified legal professionals in your area who can help
write your Will and set up a Trust

* Adedicated team who can offer guidance and support on Wills
and Trusts

By attending one of Mencap’s free online you will have the opportunity to:
+  Get valuable advice and information about Wills and Trusts
+ Hear from a legal professional with experience in Trust and Estate law

+  Get answers to your questions

« Hear questions and views from other families in similar situations

“ Clear and concise presentation with an empathic approach

to disability issues. It is great to feel I can protect my son’s
assets and support his sibling to manage this process in the
future. Thank you.”

A parent who attended a Wills and Trusts webinar

Further information

If you need any further help or guidance, or you would like to attend one of
our free online Wills and Trusts webinars:

Call: 020 7696 6925
Email: willsandtrusts@mencap.org.uk
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To find out more about Wills and Trusts

Call:
020 7696 6925
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Visit:
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